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Résumé: L’article jette un pont entre les études culturelles et les études législatives telles
qu’elles émergent de la pratique et de la théorie légale des Etats°Unis. Les chercheurs
appartenant aux deux domaines ont comblé la fracture académique séparant les deux
disciplines: les spécialistes des études législatives ont élargi le sens de leurs articles en les
ouvrant vers les études culturelles. Cependant que les critiques culturels ont été attirés par
les aspects forts et pratiques de la loi, par la promesse faite par la loi à ceux qui veulent lier
le travail culturel au changement social. Cette interpénétration entre le pouvoir social et
l’interprétation textuelle a toujours été importante pour les travaux de la Cour Suprême
américaine mais récemment, les aspects sociaux ou culturels de la loi ont été attaqués par
les juges et les politiciens conservateurs. Je suggère que les problèmes de législation ont été
depuis toujours culturels. Pour le prouver, je présente d‘abord quelques°unes des voix majeures
dans les études législatives culturelles afin d’essayer de définir un cadre d’interprétation des
sources législatives primaires en utilisant des instruments empruntés aux études culturelles.
J’utiliserai ces instruments pour examiner le cas Lawrence vs. Texas (2003) et le débat sur
les droits des homosexuels aux Etats°Unis. Je finirai par conclure que, malgré les
protestations de Scalia, la loi et la culture sont intimement liées et que si les fonctionnaires
du législatif ignorent la culture c’est à eux mêmes qu’ils nuisent. 

Keywords: legal cultural studies, homosexuality, Lawrence vs. Texas, law and literature,
jurisprudence.

Introduction

This article draws connections between cultural studies and legal studies in U.S. legal
practice and theory. In the United States, scholars in both cultural studies and legal studies
have bridged the academic divide between the two disciplines. Legal scholars have broadened
the scope of the work that counts as legal scholarship, pushing into the realm of the cultural.
At the same time, cultural critics have been drawn to the powerful, practical aspects of the
law, to the promise the law makes to those wishing to engage in cultural work for social change.
This intersection of social power and textual interpretation has always been central to the work
of the United States Supreme Court, but recently the social – or cultural – aspect of legal work
has come under fire by conservative judges and politicians. Conservative judges and other critics
of what this paper terms “legal cultural studies” argue that the judicial system has no business
meddling in the affairs of the street, of the hoi polloi, of culture. These critics argue that legal
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work should function on a plane above cultural influence, implicitly arguing that such a
functioning is even possible. This article argues that it is impossible to separate legal work
from cultural influence. 

One useful lens through which to study the collision between the jurisprudence and the
influence of culture is the work of gays and lesbians to gain civil rights under the U.S.
Constitution, such as the decriminalization of homosexual conduct and the provision of
marriage rights. The Supreme Court has heard many important cases dealing with the rights
of homosexuals, and these cases are often split opinions (5 to 4 or 6 to 3) and garner highly
charged written opinions by the Justices. For example, in the 1996 decision Romer vs. Evans,
the U.S. Supreme Court struck down an amendment to the Colorado state constitution that,
among other things, forbade any legal protection against discrimination for gays and
lesbians. The Court majority decided that the new law, called “Amendment 2”, was based on
simple “animus” against homosexuals rather than on any discernible state need1. Justice Antonin
Scalia, a conservative member of the Court, wrote a dissenting opinion in Romer, wherein he
cited an earlier Court decision upholding a different state statute outlawing multiple spouses,
or polygamy. (Conservative voices in the gay marriage debate often compare gay marriage
with polygamy.) Justice Scalia then wrote, “I think it no business of the courts (as opposed
to the political branches) to take sides in this culture war”2. Here, Scalia invokes a common
trope in the public debate over the legal protection of homosexual people by the courts: the
“slippery slope”. According to this rhetorical strategy, if the courts protect homosexual
relationships, what power (except bare judicial fiat) can prevent the legalization of polygamy,
bestiality, adultery, incest, or other acts that our society may find repugnant on a (more)
universal scale? Furthermore, Scalia suggests that the courts should not be meddling in affairs
of “culture” at all, for culture is none of their “business”. 

But what is the “business” of the law, if not culture? If culture is the “customs, civilization,
and achievements of a particular time or people”3 that a law hopes to govern, then I suggest
that the business of the law has always been culture. In order to prove this point, I first present
some of the major voices of legal cultural studies, in order to attempt to define it as a field
develop a framework for interpreting primary legal sources using cultural studies tools. I then
use these tools to examine Lawrence vs. Texas and the gay rights debate in the U.S. In the end
I conclude that, despite Justice Scalia’s protests, law and culture are inextricable and that legal
workers ignore culture to their detriment.

Defining Legal Cultural Studies

Arguably the biggest challenge facing legal cultural studies as a field of study is a difficulty
of definition. “Legal cultural studies” could be considered an umbrella term that encompasses
many subfields of non°traditional, theoretical, sometimes marginal, usually interdisciplinary
studies practiced by scholars with training in law, literary studies, queer theory, critical race
studies, feminist studies, psychoanalysis, rhetoric, political science, popular culture, and other
fields. In their introduction to Between Law and Culture: Relocating Legal Studies, David Theo
Goldberg, Michael Musheno, and Lisa C. Bower address this problem of definition: “The
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methodological uprooting of sociolegal studies has been accelerated by the work of scholars
traditionally associated with the humanities (broadly defined) and so with disciplines
‘outside’ the law.”4 Legal cultural studies, then, is in part concerned with bringing into legal
studies many theories and texts which have previously been kept out. The authors continue:
“Bracketing outside in a citational mode, of course, suggests that there is an interior,”5 an
interior to legal studies that they propose has formerly rested in the social sciences, rather than
the humanities. Although the authors assert that “[s]cholars with all sorts of disciplinary
affiliations . . . now write authoritatively about law”6, those on the “interior” have been slow
to yield territory to newcomers.7

This territorial struggle derives, in part, from another challenge facing legal cultural studies
in the U.S., this one structural: in U.S. universities, the field of law is typically segregated from
the departments of humanities and social sciences. In the U.S., universities are divided into
disciplines, but the discipline of law is more isolated than most. Legal studies are restricted
not just to separate departments, but to separate schools entirely. Furthermore, a typical student
may only apply to law school after finishing four years of undergraduate study; few U.S.
undergraduate students can major in law or legal studies. This structural separation exists
because universities treat law school as professional, or vocational, in nature, rather than
intellectual. Law schools claim to have as their primary aim the training of students in the
effective practice of law.

As a consequence of this practical orientation, theoretical study of law is not necessarily
valued in the U.S. legal education system. Interdisciplinary legal scholarship, such as legal
cultural studies, is often theoretical in nature; therefore, scholars of this sort often must fight
against a traditional professoriate that accepts interdisciplinarity only begrudgingly, and often
with hostility.8 For example, what has come to be called “Law and Literature” was one of the
first fields to arise in American interdisciplinary legal studies. Richard A. Posner, Chief Judge
of the United States Court of Appeals for the Seventh Circuit, has written one of the most
popular texts in this field, simply titled Law and Literature. It was first published in 1988, when
the movement was beginning to take hold. In the book’s introduction, Judge Posner’s stated
purpose is “to suggest the ubiquity of law as a theme of literature”9. But, he argues that literature
serves little practical purpose for law: “[W]e cannot learn a great deal about the day°to°day
operations of a legal system from works of imaginative literature even when they depict trials
or other activities of the formal legal system”10. However, he writes, “we can learn a great
deal of jurisprudence from some works of literature”11. Thus, he finds only theoretical value
in studying representations of the law in works of literature, traditionally defined12. 

Judge Posner expresses a common fear when he mentions that some interdisciplinary
scholars wish to “reclaim law as a humanity”13. These humanities°focused scholars, he asserts,
are interested in “shifting the emphasis in legal scholarship […] from analysis to narrative and
metaphor”14. They “want to bring works of imaginative literature into the legal classroom in
order to present vivid pictures of the despised, the overlooked, and the downtrodden, and by
fostering empathy for them to encourage legal reform along egalitarian or even revolutionary
lines”15. Judge Posner states that he is “deeply skeptical about this branch of the law and
literature movement”16. For Posner, such work is at once too political – “revolutionary” – and
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too theoretical, not grounded enough in the workings of the law itself, not practical enough.
At the end of his introduction, Judge Posner reveals that his approach to literature and the law
is not, after all, interdisciplinary: “Law is a system of social control as well as a body of texts,
and its operation is illuminated by the social sciences and judged by ethical criteria. Literature
is an art, and the best methods for interpreting and evaluating it are aesthetic”17. For Posner,
then, because the interpretive tools of law and literature are so different, studying literature
cannot teach lawyers much about interpreting legal texts. 

There are many scholars, though, who see otherwise than Judge Posner, and reckon that
interdisciplinary legal studies might have purposes other than aesthetic and (merely)
theoretical. Peter Brooks is a professor of law at the University of Virginia and the director
of the Program in Law and Humanities, an interdisciplinary program in the law school
“dedicated to exploring the links between law and such related fields as philosophy,
anthropology, linguistics, literary, and cultural studies”18. Thus, UVA’s program presumes
that “links” between the law and such various fields as anthropology and literary studies exist
and are worthy of study. In his introduction to Law’s Stories: Narrative and Rhetoric in the
Law, Brooks recognizes law and literature as a “movement”19. He attempts to explain the work
of the movement by focusing on two connotations of the “and” in the phrase “law and
literature”. First, there is “law in literature”20, involving narratives that represent legal themes.
Second, and more importantly to Brooks, there is “literature in the law: a use of literary
representations of persons struggling with the law in order to make the legal profession more
acutely aware of the effects of its actions on human actors”21. Brooks describes this as “a use
of literature as a humanizing device,”22 and the method appears not so different from the
“egalitarian” or “revolutionary”23 use that Posner frowns upon in his text. For Brooks and others
like him, studying literature seems to be a way to study culture and to bring cultural knowledge
into the study of law.

Posner claims that the interpretation of literature and the interpretation of legal texts are
vastly different enterprises. Legal scholars such as Brooks have begun to question the certainty
of Posner’s claim. One of the fundamental acts of Anglo°American legal practice is
interpretation of legal texts, and many judicial disagreements have arisen over the proper way
to interpret statutes and case law. Brooks suggests that literary interpretation can indeed aid
lawyers and judges in the practical task of textual interpretation: “It has been a claim that
interpretive methods developed in literary study can, and should be imported into the study
of the law”24. But not all legal scholars have embraced these new interpretive methods; Brooks
points out that “legal scholars have turned, with enthusiasm and bemusement, to issues raised
by hermeneutics and various forms poststructuralism, including deconstruction, asking, for
instance, whether the grounds of legal interpretation are as stable as they traditionally claimed
to be”25. Those who practice law, such judges and lawyers, tend to resist these claims to
instability, because they “tend to presume that, as professionals, they work in reference to an
objective standard or original intention that stands outside the rhetorical system”26, rarely
questioning how cultural context shapes what they perceive to be “objective”.

At the same time as legal scholars and lawyers faced these questions, literary scholars found
themselves turning to law. Brooks points out that literary scholars who worked in law and
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literature wished to “engage large cultural issues: to make their interpretive techniques work
on something closer to ‘reality’”27. Taken together, these two movements – from the law and
from the humanities – have yielded a coincidence of disciplines that we may call legal cultural
studies. Legal cultural studies field is somewhat broader than the “Law and Literature”
movement, as legal cultural scholars have engaged with “texts” beyond those of traditional
literature, such as texts from popular culture and other media forms. 

Many cultural theorists have turned their focus toward film, in part because of the large
number of movies that depict the law and its processes. For example, in their essay “On Film
and Law: Broadening the Focus”, included in their volume Law on the Screen, interdisciplinary
legal scholars Austin Sarat, Lawrence Douglas, and Martha Merrill Umphrey make a 
claim for the interdisciplinary study of the law and film: “The proliferation of images of law,
legal processes, and officials on television and in film is a phenomenon of enormous signifi-
cance. Mass°mediated images are as powerful, pervasive, and important as are other
early°twenty°first°century social forces – for example, globalization, neo°colonialism, and
human rights – in shaping and transforming legal life”28. In other words, the authors contend
that film itself is changing legal practice. Indeed, they argue, “Law lives in images that saturate
our culture and have a power all their own, as the moving image provides a domain in which
legal power operates independently of law’s formal institutions”29. If law on the screen (or
in literature, for that matter) can operate independently of “real” legal structures, then the
cinematic portrayals of law can perhaps push on boundaries that real law cannot, imagining
new legal structures, modeling them for our cultural and legal imaginations.

Sarat, Douglas, and Umphrey’s introduction reads like an attempt to affirm value of their
scholarly work; I would suggest that the need for such rhetorical labor reveals the continued
resistance to such interdisciplinary work within legal studies. The Frankfurt and Birmingham
schools established the credibility of cultural studies decades ago; generally speaking, most
scholars accept the study of the popular alongside the literary (and the fungibility of those two
terms). Yet, few legal cultural scholars would disagree with the authors’ observation that “it
seems safe to say that analysis of cultural representations of law remains relatively marginal
among legal scholars”30. With these words, the authors point toward the resistance within
traditional legal scholarship and legal practice that many interdisciplinary scholars face.

This resistance may stem, in part, from a doubt that popular culture has much influence
on law at all. In their textbook, Law and Popular Culture: A Course Book, Michael Asimow
and Shannon Mader make a strong argument in favor of the legal influence of popular culture.31

They point to the Supreme Court decision Dickerson vs. United States (2000), in which the
1966 decision Miranda vs. Arizona might have been overturned by the Court, but was not.
In Miranda, the U.S. Supreme Court established an arrested person’s right to remain silent
and to have an attorney present during questioning by police. Asimow and Mader point out
that, despite political pressure from the conservative right to overturn it, conservative Chief
Justice Rehnquist affirmed Miranda in Dickerson. Indeed, Chief Justice Rehnquist wrote that
the Miranda warning must be maintained, in part, because “Miranda has become embedded
in routine police practice to the point where the warnings have become part of our national
culture.” Most U.S. citizens became familiar of the existence of Miranda rights through

162 Mapping the Culture Wars: American Legal Cultural Studies Now

EURESIS 2011 c6  11/9/11  4:11 PM  Page 162



television depictions of police arresting suspects and “reading their rights”; indeed, these rights
can be heard on police procedural television programs every night of the week: “You have
the right to remain silent. Anything you say can and will be used against you in a court of law.
You have the right to an attorney. If you cannot afford an attorney, one will be appointed to
you”32. By pointing out the Court’s willingness to take the cultural proliferation of the Miranda
warning into consideration, Asimow and Mader make a convincing argument that television
cop shows directly influenced a decision by the Supreme Court. 

This evidence suggests that popular culture influences legal decisions, yet there remains
resistance in the legal academy to legal cultural studies. Although pulp television seems to
have the power to influence our constitutional protections, the intersection of popular culture
and law are often deemed a poor imitation of scholarship in U.S. law schools. This
resistance toward and denigration of legal cultural studies stems, in part, from the conservative
nature of law and legal studies; law is loathe to change. In The Limits of the Law, Douglas,
Sarat, and Umphrey reflect on legal scholarship’s preoccupation with law’s limits, or borders.
They examine various moments when the boundaries of law have been pushed or breached.
For example, on a grand scale, at the trials at Nuremberg and the terrorist attacks of 9/11, the
law found itself thoroughly incapable of dealing with Nazi and terrorist horrors. On the micro
level, nuisance and land rights conflicts reveal moments at which the law “serves as a
particularly inefficient tool of control”33. Legal scholarship often focuses, then, on these
boundaries of law, proposing how law should react to new situations. Douglas, Sarat, and
Umphrey find that legal scholarship often focuses on the limits of law for one reason in
particular: “The ultimate answer is that law is constituted through limits. These limits are neither
empirical nor prescriptive in nature; rather, they are practices that create and effectuate the
rule of law through the peculiar artifice of establishing boundaries and policing borders”. The
limit of law – and legal scholarship – then, are artificial, reiterated through practice. Douglas,
Sarat, and Umphrey continue: “Law confers authority upon itself through these practices”34.
From a cultural theorist’s point of view, this analysis suggests that the law is a product of
ideology, of culture, just as it contributes to the creation of that ideology and culture. Although
Althusser would suggest that the law is merely an arm of the state, Douglas, Sarat, and Umphrey
might suggest that such a conflation cannot be so readily made. Law’s borders are policed just
as the borders of any ideological state apparatus are policed. Law is constituted and
reconstituted, iterated and reiterated, discursively: there is no prediscursive law. The law only
knows itself through its limits, its jurisdiction, through that which the law can “speak”.
Resistance to new methods of studying law, such as legal cultural studies, can thus be seen
as the typical legal practice of policing of boundaries. 

Law professor Catherine MacKinnon has been writing on the law’s limits for decades, most
notably in the fields of feminist jurisprudence and speech and First Amendment law. Her latest
book, Women’s Lives, Men’s Laws, observes how the law’s deliberate ignorance of cultural
realities (what she terms “substance”) serves to “favor the status quo and established interests”35.
For MacKinnon, both legal scholarship and judicial practice avoid “confronting reality,”
specifically in the realm of “theories of constitutional interpretation”36 that govern the United
States from the Supreme Court on down to the most local of ordinances. MacKinnon explains
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why judicial practice disfavors substance in favor of some sense of objectivity: “Reality gets
one dirty and involved, and talking about it requires knowing something about the world, which
is harder than knowing something about the law of that aspect of the world. Theory is formal;
substance is finger°pointing, politics”37. The problem, as MacKinnon points out, is that no
interpretation, constitutional or otherwise, is ever entirely free of “substance”, or entirely
removed from reality: “That substance drives outcomes and moves people is inevitable”,
MacKinnon writes38. She suggests that we therefore drop the “pretense of formal constraints”
and allow the real world to enter discussions of law and legal interpretation39. MacKinnon has
made an argument that most legal cultural theorists would tend to agree with: the lived
experiences of people in society configure the boundaries of the laws of that society, just as
the laws of society configure the lived experiences of people. Lived reality – culture – and
the law are inextricable. In this way, culture does not exist on the limits of the law, culture 
is the law.

Costas Douzinas takes a similar position to MacKinnon’s in his essay, “Law and Justice
in Postmodernity”, in which he outlines the project of postmodern jurisprudence. He
observes that, in current political practice, “Law appears at its most imperialistic at the precise
moment when it starts losing its specificity”40, in other words, when it loses its anchor in the
lived experience of the people whose lives it controls. In the critical legal project he terms
“deconstructing law’s formalism”, Douzinas suggests that we consider the law semiotically,
writing that “The law has no essence but only operations;” it is “a system of signs and part
of the symbolic order […] both necessary and fictitious”41. The law is ripe for deconstruction
by postmodern theory because of how the law presents itself: “The corpus of the law is
presented almost literally as a body. It must either digest and transform the nonlegal into
legality, or it must reject it”42. This body of the law strives to have a shape, one with defined
limits. Douzinas continues, “The law can claim its empire because it can be clearly
delineated from its outside, its context and terrain of operations”43. Yet deconstruction tells
us that “a field is self°sufficient only if its outside is distinctly marked so as to frame and
constitute what lies inside. The exterior – morality, politics, and economics – is as much part
of the constitution of the field as what is proper to it”44. Thus, postmodern jurisprudence would
say that the body of the law cannot claim to exist beyond culture, immune to culture’s
influences, because culture, even if exterior, shapes and constitutes the law. Deconstructing
formalism, especially in the realm of legal interpretive strategies, was the successful project
of Critical Legal Theory in the 1980s, yet as Douzinas observes, the success “did not seem
to affect the ways of the law.”45 At that point, a bigger question emerged: “[W]hat is it that
keeps [legal] texts together, authorizes one interpretation over against possible others, and gives
them power to order the world?”46 The answer to this question, Douzinas explains, can be found
in a turn to ethics.

Douzinas locates the source of the law’s lack of ethics in its lack of interest in substance,
an argument similar to MacKinnon’s. He outlines the concept of “the legal person”, a legal
fiction that often stands in the place of real people when judges make decisions: “The legal
system has all the necessary resources to translate nonlegal phenomena into the law’s arcane
discourse and thus exercise its regulative function. One key strategy is the legal person”47.
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Douzinas describes the function of the legal person: “In existential terms, the subject of legal
and contractual rights and agreements stands at the center of the universe and asks the law to
enforce entitlements without great concern for ethical considerations and without empathy for
others. If the legal person is an isolated and narcissistic subject who perceives the world as a
hostile place to be either used or defended against through the medium of rights and contracts,
he or she is also disembodied, genderless, a strangely mutilated person”48. But the “legal
person” does not guarantee equality before the law, precisely because it is disembodied. The
equality guaranteed by the fiction of the legal person is formal, not actual; the law
“necessarily ignores the specific history, motive, and need that the litigant brings to the law
in order to administer the calculation of the rule and the application of the measure”49. In the
end, “Legal rules and their mentality are strangely amoral; they promise to replace ethical
responsibility with mechanical application of predetermined and morally neutral rules”50. So,
what might the solution be? How can we, as Douzinas asks, “remove the mask from the face
of the person and the blindfold from the eyes of justice?”51 The answer, Douzinas suggests,
is an “aporia”. Indeed, his words do appear paradoxical: “to act justly one must treat the other
both as an equal and as entitled to the symmetrical treatment of norms, and as a totally unique
person who commands the response of ethical asymmetry”52. In the end, “justice is the bringing
together of the limited calculability and determinacy of law with the infinite openness of ethical
alterity”53. Law and literature, law and film, and other subcategories of legal cultural studies
may be theoretical in nature, but the perform the ethical (substantive, practical) function that
Douzinas claims is necessary for law to function justly: they bring the infiniteness of people
into the calculability of law.

Application to Lawrence vs. Texas

With these perspectives from legal cultural studies in mind, let us return to Justice Scalia’s
2003 dissenting opinion in Lawrence vs. Texas, in which he argues that the Supreme Court
should not meddle in affairs of culture. Post°Romer, the standing of gays and lesbians in
America’s legal system had taken center stage in America’s “culture war”, as the Lawrence
vs. Texas reveals. In Lawrence, the Supreme Court invalidated all state sodomy statutes –
statutes banning certain types of sexual conduct typically practiced by homosexuals – as
violating a fundamental right to privacy protected by the Constitution. The majority found this
right to privacy in the Due Process clause of the Fourteenth Amendment to the Constitution,
which reads that no state shall deprive any citizen of “life, liberty, or property without due
process of law”. A similar right protects contraception in Griswold vs. Connecticut (1965) and
abortion in Roe vs. Wade (1973). Many of the decisions that the Court has made relying 
upon the right to privacy have had strong cultural undertones, and yielded strong popular, and
judicial, reactions.

Lawrence was no exception, garnering strong public response and strong opinions from
the Justices. The court split 6°to–3; Justice Scalia wrote a fiery dissenting opinion. In his dissent,
he invokes the “culture war” and suggests that the Court should stay out of it: “One of the most
revealing statements in today’s opinion is the Court’s grim warning that the criminalization
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of homosexual conduct is an invitation to subject homosexual persons to discrimination both
in the public and in the private spheres”54. It might seem that protecting people from
discrimination might be part of the Court’s duties, but Scalia disagrees: “It is clear from this
that the Court has taken sides in the culture war, departing from its role of assuring, as neutral
observer, that the democratic rules of engagement are observed”55. In other words, Justice Scalia
suggests that by protection gays and lesbians from discrimination, the Court has inappropriately
meddled in culture. Justice Scalia’s words point to the work of legal cultural studies: if he is
able to persuade a majority of the Supreme Court that the rights of gays and lesbians are a matter
of culture and therefore not of the judiciary, then a traditional avenue for civil rights activism
in the United States – litigation – will be closed. Justice Scalia implies that if the Court takes
no stand on sodomy laws, then Court will act in a “neutral” manner, and thereby perform its
duty properly. Legal cultural studies scholars call into question these assumptions; these
assumptions reinforce social constructs that appear natural and irrefutable. 

When U.S. society debates cultural norms, natural often serves as another word for
traditional. For example, Justice Scalia argues that heterosexual monogamy as a “traditional”
relationship, one that states are well within their rights to regulate. By “traditional”, Justice
Scalia refers to a relationship that a cultural theorist would argue merely appears to be most
natural in present°day U.S. society. From its inception, cultural studies have tried to
denaturalize, to call in question, cultural institutions that seem most natural. A legal cultural
theorist would argue that we can place heterosexual marriage under the lens of cultural studies
and “denaturalize” it using the tools provided by cultural theory just as we can do with any
other social structure. As marriage is a legal institution, it falls under the jurisdiction of legal
cultural studies as well.

At the core of Justice Scalia’s argument is the job description of the judicial branch. He
expresses disapproval that the Court might no longer be an untouched tower of neutrality, but
rather have dirtied itself with the theories of legal academics, arguably an attack on the work
of legal cultural theory itself: “Today’s opinion is the product of a Court, which is the product
of a law°profession culture,”56 a culture that “has largely signed on to the so°called
homosexual agenda, by which I mean the agenda promoted by some homosexual activists
directed at eliminating the moral opprobrium that has traditionally attached to homosexual
conduct.”57 He blames law schools for taking the side of the “homosexual agenda” and for
having too much influence on the judiciary. According to Justice Scalia, by “taking sides” on
the issue of gay rights, the Court has meddled in the affairs of the common people too closely:
the affairs of law professors and law schools, which Justice Scalia find to be too politically
liberal as a community,58 and the affairs of a politically°motivated group, homosexual activists.
In Justice Scalia’s view, had the Court remained properly neutral and above the common fray,
then they would have upheld the Texas statute that banned homosexual sex. 

What Justice Scalia argues is that the Court took a substance°based view of the statute (to
use MacKinnon’s term), rather than what he would call a neutral view. For Scalia, the Court
wrongly took into consideration the lived reality hiding behind the words on the page of the
statute book. Viewed from the angle of legal cultural theory, however, one must consider the
reality that the work of homosexual activists brings to life by “eliminating moral opprobrium”:
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this is the reality of daily discrimination and physical violence against gay people. This is the
reality that MacKinnon argues must be considered in order for the law to function in an ethical
manner, even if such “reality gets one dirty and involved”59. The question that legal cultural
theorists must pose is this: if a law is equivalent to state°endorsed discrimination, how can
upholding such a law ever be politically neutral?

Justice Scalia bewails that the Lawrence decision “effectively decrees the end of all morals
legislation”60, yet legal cultural theorists would suggest that, in this model of judicial
interpretation, ethical (as opposed to moral) considerations do not hold a place of esteem. For
example, in his analysis of Justice O’Connor’s concurring opinion61, Justice Scalia criticizes
protection of homosexuals under the Equal Protection Clause of the Fourteenth Amendment.
Justice O’Connor wrote that although the Texas statute applied only to homosexual conduct,
this conduct “is closely correlated with being homosexual. Under such circumstances, Texas’
sodomy law is targeted at more than conduct. It is instead directed toward gay persons as a
class.”62 Justice Scalia’s response is legally correct: he points out that homosexuals are not
a protected class under equal protection jurisprudence, therefore legislation that denies equal
protection to homosexual persons does not receive heightened scrutiny, but rather the lower,
rational°basis review that should merely rubber°stamp state legislation. He gives as a parallel
example the abundance of state laws forbidding public nudity: “A law against public nudity
targets ‘the conduct that is closely correlated with being a nudist,’ and hence ‘is targeted at
more than conduct’; it is ‘directed towards nudists as a class’”63. By substituting “nudists” into
Justice O’Connor’s language, Justice Scalia denies what the Lawrence case is really about:
that gay people having sex in Texas was a crime for which a person could be arrested, fined,
and even imprisoned. Justice O’Connor justifies her equal protection analysis because the law
in question was designed “to harm a politically unpopular group”64. Justice Scalia finds this
reason inadequate to overturn the Texas statute because it requires too sharp a departure from
the rules of review that the he believes the Court should “neutrally” follow. The political
unpopularity of gays and lesbians, in Justice Scalia’s analysis, is irrelevant. By engaging in
the reality of lived existence, by substituting homosexuals for nudists, Justice Scalia argues
that the Court has stepped to thickly into a fight it should stay out of – the “culture wars” –
and that the majority surrendered the Court’s role of impartial observer. Of course, legal cultural
theory would argue that this position presupposes that the Court could ever be an impartial
observer, a presupposition that legal cultural studies seeks to dismantle.

More and more legal scholars and practitioners seem to agree with MacKinnon’s
assertion that we must allow the real lives of people to enter into judicial decision°making.
These supporters of the fruit of legal cultural studies believe that humanity will render judicial
decisions more humane, more ethical. Ideally, for legal cultural theorists, this ethical
influence is the role the humanities would to play in legal studies and practice. Judge Posner
would keep legal studies a science, and begrudges the encroaching humanities scholars. Critics
such as Sarat, Douglas, and Umphrey push the limits of legal cultural scholarship with each
book and collection they publish on legal philosophy and popular culture. Towering legal
thinkers such as Catherine MacKinnon have recognized that culture – or substance – is
inextricable from the theoretical building blocks of the law, and are working to weave them
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back together again, to undo the dehumanizing effects of the last thirty years of judicial
conservatism in the United States. 
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